Developments in Supreme Court Jurisprudence:
The Court’s AT&T Decision and the Second Circuit’s

Treatment of Stolt-Nielsen
By Sherman Kahn

After deciding four arbitration cases during the previ-
ous term, the United States Supreme Court decided only
one case regarding arbitration during its 2010 term (com-
mencing in October 2010 and extending until June 2011)—
but it is a case with major implications for both arbitration
and litigation practice. In addition, the Second Circuit has
decided a case that takes a perhaps unexpected approach
to the Supreme Court’s decision last year in Stolt-Nielsen
S.A. v. Animalfeeds International Corp." (“Stolt-Nielsen”).
Both decisions are discussed below.

A. AT&T v. Concepcion

The Supreme Court’s sole arbitration decision this
year was rendered in AT&T v. Concepcion,? which reversed
on Federal Arbitration Act preemption grounds a Ninth
Circuit decision upholding California’s rule that class
action waivers in certain consumer adhesion contracts
were invalid as applied to contracts containing arbitration
clauses.®> AT&T builds on the Supreme Court’s decision
the previous term in Stolt-Nielsen holding that an arbitra-
tion agreement that was silent on class arbitration could
not be interpreted to authorize class arbitration to create
an environment in which consumer class actions may be
very difficult to bring in arbitration.*

In AT&T, the named plaintiffs Vincent and Liza
Concepcion had entered a mobile phone agreement with
AT&T Mobility LLC (“AT&T”).> The Concepcions’ agree-
ment with AT&T (“the Agreement”) included an arbitra-
tion provision which provided for arbitration of all dis-
putes between the parties, but required that all claims in
arbitration be brought in the parties” individual capacity
and not “as a plaintiff or class member in any purported
class or representative proceeding.”®

The Agreement provided that AT&T was authorized
to make unilateral amendments and AT&T amended the
agreement, including the arbitration provision, on several
occasions.” As finally revised, the arbitration provision
in the agreement had been amended to include a pre-
arbitration demand procedure and a variety of procedural
protections for the consumer party to the agreement in-
cluding provisions requiring that AT&T pay all costs for
non-frivolous claims; that the arbitration must take place
in the county in which the customer is billed; that for
claims of $10,000 or less the customer may choose wheth-
er the arbitration is conducted in person, by telephone or
only by submissions; that either party may bring a claim
in small claims court in lieu of arbitration; and that the
arbitrator may award any form of individual relief.® The

agreement also provided that AT&T would not be en-
titled to seek reimbursement of attorney’s fees and that if
the customer received an arbitration award greater than
AT&T’s last written settlement offer, AT&T would pay a
$7,500 minimum recovery and twice the claimant’s attor-
ney’s fees.’

Notwithstanding the arbitration provision, the Con-
cepcions filed a complaint against AT&T in U.S. District
Court alleging that AT&T had promised the Concepcions
free phones but in fact had charged them sales tax based
on the phones’ retail value.!? The Concepcions’ complaint
was later consolidated with a putative class action claim-
ing that AT&T’s advertising regarding free phones was
deceptive.!!

AT&T moved to compel arbitration. The Concepcions
opposed the motion on the ground that the class action
waiver in the Agreement was unconscionable and unlaw-
fully exculpatory under California Law. The district court
ruled in favor of the Concepcions, finding that, although
the procedural protections that AT&T had put into place
were helpful, the class action waiver remained uncon-
scionable under California Law.!2 The district court relied
on a rule articulated in the California Supreme Court’s
decision in Discover Bank v. Superior Court'3 (“the Discover
Bank rule”).1*

The Ninth Circuit affirmed the district court ruling
on the ground that the class action waiver provision was
unconscionable under the Discover Bank rule.!> The Ninth
Circuit also rejected an argument by AT&T that Califor-
nia’s Discover Bank rule was preempted by the Federal
Arbitration Act (“FAA”), holding that the rule announced
in Discover Bank was a refinement of the unconscionability
analysis applicable to contracts generally in California.®
The Ninth Circuit found no preemption in light of FAA §
2’s provision that arbitration clauses “shall be valid, irre-
vocable, and enforceable, save upon such grounds as exist
at law or in equity for the revocation of any contract.””
Because California’s unconscionability analysis applied to
all contracts and not just contracts to arbitrate, the Ninth
Circuit reasoned that the FAA did not preempt the Dis-
cover Bank rule.

The Ninth Circuit also examined whether the FAA
impliedly preempted California unconscionability law
by interfering with the accomplishment and execution
of the full purposes and objectives of Congress in enact-
ing the FAA.'® The Ninth Circuit identified the purposes
of the FAA as reversing judicial hostility to arbitration
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agreements by putting arbitration agreements on an
equal footing with other contracts and promoting the ef-
ficient and expeditious resolution of claims.! The Ninth
Circuit held that the Discover Bank rule did not interfere
with arbitration because it “placed arbitration agreement
class action waivers on the exact same footing as ordinary
contracts.”?’ The Ninth Circuit also rejected AT&T’s ar-
guments that allowing class arbitration would interfere
with the promotion of efficient and expeditious resolu-
tion of claims in arbitration.?!

“The AT&T majority’s focus on efficiency
as not just one goal of the FAA but as
the ‘overarching goal” of the FAA may
signal a new approach at the Supreme
Court to arbitration.”

The Supreme Court reversed the Ninth Circuit’s
decision and remanded, holding that the FAA preempts
California’s unconscionability law as applied to class ac-
tion waivers.22 AT&T was a five/four decision in which
the justices were divided along ideological lines.?® The
majority opinion by Justice Scalia acknowledges that
arbitration agreements can be invalidated by generally
applicable contract defenses, such as fraud, duress or un-
conscionability.* However, the majority opinion frames
the question before the Court as whether California’s Dis-
cover Bank rule, even if founded in generally applicable
principles of California unconscionability law, applied

those principles in a fashion that disfavored arbitration.?

In answering this question in the affirmative, the ma-
jority opinion emphasizes the efficiency goals of the FAA
as the primary goal of the statute:

The overarching purpose of the FAA,
evident in the text of §§ 2, 3, and 4, is to
ensure the enforcement of arbitration
agreements according to their terms so
as to facilitate streamlined proceedings.
Requiring the availability of classwide
arbitration interferes with the funda-
mental attributes of arbitration and thus
creates a scheme inconsistent with the
FAA 26

After explaining that parties are generally free to
determine the scope of arbitrations and applicable
procedures, the opinion goes on to state “[t]he point

of affording parties discretion in designing arbitration
processes is to allow for efficient, streamlined procedures
tailored to the type of dispute.”?

The Court went on to conclude that California’s
Discover Bank rule interferes with arbitration because it
effectively bans class action waivers in arbitration.”® The
majority opinion also found considerable fault with class

arbitration, finding that class arbitration as the result of
an unconscionability rule would be inconsistent with the
FAA;% that class arbitration would be less efficient than
multiple individual arbitrations and would require undue
procedural formality;*® that arbitrators are not well suited
to make class certification decisions;?! and that class arbi-
tration “greatly increases risk to defendants.”*2

The AT& T Court’s holding was that California’s ban
on class action waivers in certain consumer adhesion con-
tract arbitration clauses was invalid. However, perhaps
the most interesting aspect of the opinion was the major-
ity’s new focus on efficiency as the “overarching goal” of
the FAA. The AT&T majority’s focus on efficiency as not
just one goal of the FAA but as the “overarching goal”
of the FAA may signal a new approach at the Supreme
Court to arbitration. For example, perhaps there is an ar-
gument to be made that AT&T’s focus on efficiency gives
arbitrators more “muscle” in resisting attempts by the
parties to impose excessive discovery. Likewise, AT&T
might be invoked to support resolution of more arbitra-
tion issues by dispositive motion.

Justice Breyer’s dissent, joined by three justices, ar-
gues against the interpretation that efficiency is at the
heart of the FAA:

And this Court has acknowledged that
parties may enter into arbitration agree-
ments in order to expedite the resolution
of disputes.... But we have also cautioned
against thinking that Congress” primary
objective was to guarantee these particu-
lar procedural advantages.®

Particularly in light of the political elements of the
issues in AT&T, it is not entirely clear whether the
majority’s focus on efficiency will mark a lasting change
in the Supreme Court’s approach to arbitration issues.
Nonetheless, the majority’s emphasis on efficiency may
lead to interesting results unrelated to AT&T’s specific
holding regarding class arbitration going forward.

The Supreme Court vacated and remanded four cases
for further consideration in light of its ruling in AT&T.3 It
is possible that the lower courts’ resolution of the issues
raised by one or more of these cases might provide ad-
ditional insight into the continuing effect of the Supreme
Court’s decision in AT&T.%®

B. Developments at the Second Circuit after
Stolt-Nielsen

When the Supreme Court decided Stolt-Nielsen, many
thought that the decision eliminated class arbitration ex-
cept where the arbitration clause specifically authorizes
the procedure. However, in a decision released in July
2011, the Second Circuit has analyzed the Stolt-Nielsen de-
cision much more narrowly. The case, Jock v. Sterling Jewel-
ers Inc.,%® overturned a decision of the Southern District of
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New York that had vacated an arbitration award on the
ground that the arbitrator had exceeded her authority in
light of Stolt-Nielsen by finding that the arbitration agree-
ment did not preclude class arbitration.”

Jock arose out of an employment discrimination
claim.® The employees were parties to an employment
contract that required a three-step alternative dispute
resolution process culminating in arbitration.* After
receiving a favorable decision from the EEOC, the claim-
ants in Jock filed a class action in the Southern District
of New York alleging claims under Title VII and other
statutes and also filed a class arbitration complaint with
the American Arbitration Association making the same
allegations.*’ The district court granted a motion by the
plaintiffs, over the employer’s objection, to refer the mat-
ter to arbitration and to stay the litigation, after which the
parties submitted to the arbitrator the question of wheth-
er their agreement permitted class arbitration.*!

The arbitrator found in favor of the plaintiffs and
held that the arbitration agreement “cannot be construed
to prohibit class arbitration.”#? The arbitration clause in-
cluded, after listing a set of civil rights and employment
statutes that would be subject to arbitration, the follow-
ing language:

The arbitrator shall have the power to
award any types of legal or equitable
relief that would be available in a court
of competent jurisdiction including, but
not limited to, the costs of arbitration,
attorney fees and punitive damages for
causes of action when such damages are
available under law.*3

The arbitrator determined, based on Ohio law, that
because the contract had no express prohibition on class
claims and “indeed, there is no mention of class claims”
she would not read into the agreement an intent to
prohibit class claims.** The arbitrator also noted that the
employer had not changed the language of the contract
to prohibit class arbitration in light of several previous
court decisions permitting class claims absent an express
prohibition and noted the language quoted above
giving the arbitrator the right to award any type of relief
available in court.*®

The employer moved to vacate the arbitration
award.* The district court initially denied the motion to
vacate the award and the employer appealed.*” However,
after the Supreme Court’s decision in Stolt-Nielsen, the
employer moved for reconsideration under Rule 60(b)
of the Federal Rules of Civil Procedure; the appeal was
stayed and the district court decided that, if jurisdic-
tion was restored to it, it would reconsider its order and
vacate the arbitrator’s award in light of Stolt-Nielsen.*
The Second Circuit remanded the appeal and the district
court reversed its decision, after which the plaintiffs
appealed.®’

On its face Jock might seem like it is on all fours with
Stolt-Nielsen. The arbitrator found that the arbitration pro-
vision did not prohibit class arbitration but did not specif-
ically allow it either and that “there is no mention of class
claims.” The arbitrator arguably found that the agreement
was “silent” as to class arbitration and ruled in favor of
class arbitration anyway. The Second Circuit did not see
it that way. The Second Circuit analyzed “silence,” as dis-
cussed in Stolt-Nielsen, significantly more narrowly.>

In Jock, the Second Circuit read Stolt-Nielsen to hold
that the agreement at issue was silent as to class arbitra-
tion in the sense that the parties there agreed that they
had not reached any agreement as to class arbitration.>!

In other words the parties in Stolt-Nielsen had agreed

that there was neither express nor implicit agreement to
submit to class arbitration.>? The reason the arbitrators in
Stolt-Nielsen had exceeded their powers, according to the
Second Circuit’s interpretation, was not because they had
imposed class arbitration where the agreement was silent
but because they had done so on public policy grounds.>®
According to the Second Circuit:

Stolt-Nielsen, on which the district court
relied, did not create a bright-line rule
requiring that arbitration agreements can
only be construed to permit class arbitra-
tion where they contain express provi-
sions permitting class arbitration.>

After setting forth this analysis of Stolt-Nielsen, the
Second Circuit examined the district court’s decision to
vacate the arbitration award in Jock under FAA Section
10(a)(4) on the ground that the arbitrator had exceeded
her powers.>® The Second Circuit concluded that the dis-
trict court had erred in setting aside the award by focus-
ing on whether the arbitrator had correctly interpreted
the arbitration agreement rather than whether the arbitra-
tor exceeded her authority.>

The Second Circuit’s decision rested on the well-
established rule that FAA Section 10(a)(4) allows only a
very narrow inquiry into whether the arbitrator was au-
thorized to adjudicate the challenged issue—i.e. “it is not
for the district court to decide whether the arbitrator ‘got
it right” when the question has been properly submitted
to the arbitrator and neither the law nor the agreement
categorically bar her from deciding that issue.”” Because,
unlike the parties in Stolt-Nielsen, the parties in Jock dis-
agreed about whether class arbitration was authorized or
not and submitted that issue to the arbitrator, it was in the
scope of the arbitrator’s authority to decide that issue.>®

According to the Second Circuit, where the arbitra-
tion agreement contains what is argued to be an implicit
agreement to submit to class arbitration, the arbitrator
must look to state law principles of contract interpretation
to decide whether the parties had the intent to submit to
class arbitration.’® As the arbitrator had based her award
on the terms of the agreement and Ohio law, the Second
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Circuit found her to be within her authority to find that
class arbitration was authorized by the agreement.®

The interpretation announced in Jock renders Stolt-
Nielsen very narrow indeed. It is unlikely that there will
be many more occasions when the parties agree that a
contract does not, either expressly or impliedly, authorize
class arbitration, but submit the issue to the arbitrator
anyway.®! The situation found in Jock, where the parties
disagree about the interpretation of the contract is likely
to be significantly more prevalent. The future will tell
whether the Second Circuit’s approach to Stolt-Nielsen
holds up or is adopted by other courts.

“The interpretation announced in
Jock renders Stolt-Nielsen very narrow
indeed.”

C. The Coming Supreme Court Term

It appears that in the coming term, the Supreme
Court will continue its current focus on consumer ar-
bitration. The Supreme Court granted certiorari in
Greenwood v. Compucredit Corp.®? In Greenwood, the Ninth
Circuit had held that an arbitration clause in a credit card
agreement was invalid under the Credit Repair Organi-
zations Act®® (“CROA”) on the ground that the CROA
voids any waiver of a consumer’s right to sue in court for
violations of the CROA. The Supreme Court granted cer-
tiorari on the question “[w]hether claims arising under
the [CROA], are subject to arbitration pursuant to a valid
arbitration agreement.” It will be interesting to see how
the Supreme Court approaches this issue.®
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