Developments in Arbitration: Arbitration at the United
States Supreme Court—October Term 2009

By Sherman Kahn

During its 2009 term (commencing in October 2009
and extending until fune 2010}, the United States Supreme
Court decided four cases focusing on arbitration, suggest-
ing that the Court continues to exhibit a strong interest in
developing arbitration jurisprudence. The theme of the
year’s decisions, if there is one, can be reasonably said to
be allocation of responsibility for determining arbitrabil-
ity. The Supreme Court’s decisions this year are discussed
in more detail below in chronological order.

A. Union Pacific Railroad Co. v. Brotherhood of
Locomotive Engineers

Umnion Pacific Railroad Co. v. Brotherhood of Locomo-
tive Engineers, 130 5. Ct. 584 (2009) concerns arbitration
procedures designed to resolve employment grievances
in the railroad industry. The Railway Labor Act (“RLA")!
was enacted to promote peaceful and efficient resolu-
tion of labor disputes; it mandates arbitration of “minor
disputes” before arbitration panels composed of two labor
representatives, two industry representatives and a neu-
tral tiebreaker.? To supply the representative arbitrators,
Congress established the National Railroad Adjustment
Board (“NRAB”) and the representative arbitrators were
to appoint the neutral arbitrator.® The RLA includes a re-
quirement that before resorting to arbitration, employees
and carriers must exhaust grievance procedures in their
collective bargaining agreement and attempt settlement
“in conference” between representatives of the carrier and
the employee.*

“The theme of the year’s decisions, if
there is one, can be reasonably said to be
allocation of responsibility for determining
arbitrability.”

In Union Pacific the union initiated grievance proce-
dures on behalf of five employees and, dissatisfied with
the outcome of those procedures, initiated arbitration
against Union Pacific.? Just prior to the hearing, one of
the industry representatives on the panel objected sua
sponte that the pre-arbitral record submitted by the union
contained no proof of conferencing.® The carrier, which
had not previously raised that objection, embraced it and,
although the union submitted evidence that conferences
had been held and argued that the carrier had waived the
objection by failing to timely raise it, the panel dismissed
all five arbitrations on the ground that without evidence
of a conference the panels lacked jurisdiction and the re-
cord must be deemed closed upon submission of a Notice
of Intent to arbitrate.” :

The union filed a petition for review with the North-
ern District of [llinois, which affirmed the tribunal’s order.
On appeal, the Seventh Circuit recognized that the union
had presented its case on both statutory and constitution-
al grounds.? The Seventh Circuit observed that the single
question at issue was whether written documentation of
the conference was a necessary prerequisite to arbitra-
tion” It determined that there was no such prerequisite
and reversed on the ground that the proceedings were
incompatible with due process.l®

The Supreme Court granted certiorari to address
whether a reviewing court may set aside NRAB orders
for failure to comply with due process but did not decide
this constitutional question, holding that the Seventh
Circuit reached the right result but should have decided
the issue on statutory, not constitutional, grounds.! The
Supreme Court held that nothing in the RLA elevates the
“conference” requiremnent to a jurisdictional prerequisite
and thus the union was enfitled to have the NRAB orders
vacated.!? The Supreme Court went on to say that, given
the statutory ground for relief, there was no due process
issue to be decided.’®

Notwithstanding its exercise of judicial restraint on
the due process issue actually decided by the Seventh Cir-
cuit, the Supreme Court went beyond its narrow statutory
ruling to reduce confusion over what constitutes a juris-
dictional matter.!* The Court commented that the term
“jurisdiction” had been used to convey too many mean-
ings.¥ The Court defined subject matter jurisdiction as the
tribunal’s power to hear a case and compared jurisdiction-
al rules to “claim-processing rules” which can be forfeited
if a party asserting the rules waits too long to challenge
them.'® The Court applied these general principles to the
conferencing requirement under the RLA and concluded
that conferencing is a claim-processing rule, the failure to
comply with which does not divest an NRAB arbitration
panel of jurisdiction to hear a dispute.”” Moreover, the
Court concluded “when the fact of conferencing is genu-
inely contested, we see no reason why the panel could not
adjourn the proceeding pending cure of any lapse.”®

Union Pacific is ostensibly limited to a very narrow
category of statutory labor arbitrations. However, the
discussion of jurisdictional issues in the latter portion of
the opinion appears to have some broader applicability. It
should af least be instructive to arbitration panels in com-
mercial arbitrations facing jurisdictional challenges alleg-
ing failure to adhere to arbitration prerequisites set forth
in step-clause-type arbitration provisions. Such provi-
sions, which typically set forth negotiation and mediation
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prerequisites to arbitration, are very common in commer-
cial agreements that provide for arbitration. Such provi-
sions can sometimes lead to considerable litigation and, if
drafted poorly, can even be “pathological "—threatening
the parties’ agreement to arbitrate. Union Pacific can
reasonably be read to suggest that the failure to strictly
adhere to such provisions should not be a jurisdictional
bar to arbitration in most cases.!”

B. Siolt-Nielsen S5.A. v. AnimalFeeds International
Corp.

Stolt-Nielsen S.A. v. AnimalFeeds International Corp.,
130 5. Ct. 1758 (2010) held that an admiralty contract
which was silent as to the availability of class arbitration
could not be construed to allow class arbitration.?

The underlying dispute in Stolt-Nielsen concerned a
contract for the shipping of goods in a type of ship called
a parcel tanker—a tanker having compartments to allow
the shipment of smaller amounts of liquid cargo.” The
transport of such shipments is governed by standard con-
tracts called “charter parties.”? There are various forms
of charter parties—and the one at issue in Stoli-Nielsen -
was known as the Vegoilvoy charter party.?® The Vegoil-
voy charter party, which was adopted in 1950, contains
an arbitration clause providing for arbitration in New
York governed by the FAA but which, not surprisingly
given the date of its adoption, is silent as to the availabil-
ity of class arbitration.?*

The litigation began with a series of suits brought in
various courts after the shippers were found by a Depart-
ment of Justice investigation to have been engaging in an
illegal price fixing conspiracy.? The suits were consoli-
dated by the Judicial Panel on Multi-District Litigation in
the District of Connecticut, where prior to consolidation
the Second Circuit had held in one of the cases that the
charterer’s antitrust claims were subject to arbitration
under the charter party’s arbitration clause.?®

AnimalFeeds then served a demand for class arbitra-
tion on the shippers, seeking to represent a class of direct
purchasers of parcel tanker transportation services for
bulk liquid chemicals from August 1998 to November
2002.% The parties to that arbitration entered a supple-
mental agreement providing for the question of class
arbitration to be submitted to a panel of arbitrators under
the AAA Supplementary Rules for Class Arbitration.?

In a stipulation that the majority opinion of the Supreme
Court found significant, the parties agreed that the char-
ter party arbitration clause was silent with respect to class
arbitration and that the silence meant that “there’s been
no agreement reached on that issue.”?

The arbitration panel concluded that the arbitration
clause allowed for class arbitration and stayed the action
to-allow the parties to seek judicial review.* The district
court vacated the arbitrators’ award concluding that it
was made in manifest disregard of the law insofar as the

arbitrators failed to conduct a choice-of-law analysis.™
The Second Circuit reversed, holding that the doctrine

~ of manifest disregard of the law survived the Supreme

Court's decision in Hall Street Associates L.L.C. v. Mattel,
Inc., 552 U.S. 576 (2008), but that the arbitrators” decision
was not in manifest disregard of the law.** The Supreme
Court granted certiorari to determine whether class arbi-
tration is consistent with the FAA where the arbitration
clause is silent on the issue

The Supreme Court decided that the arbitration
panel’s decision to allow class arbitration should be
overturned because the arbitrators exceeded their pow-
ers by imposing their own “conception of sound policy”
regarding class arbitration instead of analyzing whether
there was in fact an agreement to allow class arbitra-
tion.* The Supreme Court reached this conclusion on
the ground that the arbitrators had focused on corisensus
among arbitrators subsequent to the Supreme Court’s
decision in Greentree Financial Corp. v. Bazzle, 539 U.S5. 444
(2003) rather than analyzing whether the New York law,
maritime law or the FAA sets out a default rule in favor of
class arbitratiort.® Thus, according to the Supreme Court,
the arbitrators, failing to find a reason to depart from the
post-Bazzle consensus in favor of permitting class arbitra-
tion, substituted their own public policy views for legal
analysis.*

The Supreme Court then proceeded to decide the
issue of the availability of class arbitration rather than
remand the issue to the arbitrators because “there can
only be one possible outcome on the facts before us.”¥ In
reaching that conclusion, the Supreme Court first opined
that Bazzle did not establish a rule of decision.® It then
focused on the FAA—stating that the FAA’s purpose is to
ensure that arbitration is a matter of consent, not coer-
cion, and that private agreements are enforced accord-
ing to their terms to give effect to the contractual rights
and expectations of the parties.’” From this background,
the Court concluded that a party may not be compelled
under the FAA to submit to class arbitration unless there
is a contractual basis for concluding it agreed to do so but
that the parties in Stolt-Nielsen had stipulated that no such
agreement existed. %

The Supreme Court pointed out that the parties were
sophisticated business entities and that the charterer is
customarily the party that chooses which form of charter
party to use—that is, that the contract was not a contract
of adhesion.*! The Court opined that an implicit agree-
ment to class arbitration is not a term that an arbitrator
may infer solely from the fact of the parties’ agreement to
arbitrate.*2 However, the Court also stated that in light of
the parties’ stipulation “[w]e have no occasion to decide
what contractual basis may support a finding that the
parties agreed to authorize class-action arbitration.”*

Justice Ginsburg’s dissent (joined by Justices Stevens
and Breyer)* argued that the issue of class arbitration
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was not ripe for judicial review and that the pefition for
certiorari should have been dismissed as improvidently
granted.®® The dissent went on to say that, should the
Court reach the merits, the judgment of the Second Cir-
cuit should have been affirmed due to the limitations on
judicial review set forth in the FAA%

On the merits, the dissent argued that the parties’
agreement to submit the class arbitration issue to the
arbitrators should resolve the case as the arbitrators
could not have exceeded their authority when the parties
explicitly provided it.#” The dissenters also argue that
the majority opinion usurps the authority granted to the
arbitrators by deciding again de novo the issue the arbitra-
tors had been asked to decide.®®

“tt thus remains to be seen whether
consumer arbitration provisions can be
held to allow class arbitration under the
FAA.” '

Perhaps most importantly, the dissent notes what
Justice Ginsburg describes as “some stopping poinis”
in the Court’s decision.® The dissent points out that the
Court does not require express consent to class arbi-
tration, but rather “a contractual basis for concluding
that the parties agreed” to submit to class arbitration.®

Second, Justice Ginsburg states that by observing that the-

parties are sophisticated business entities and the shipper
chooses the form of charter party, the Court “apparently
spares” from the affirmative-authorization require-

ment contracts of adhesion.! It thus remains to be seen
whether consumer arbitration provisions can be held to
allow class arbitration under the FAA,

The wait for further clarity on this issue may be
short. The Supreme Court has granted certiorari in AT&T
Mobility, LLC v. Concepcion, 176 L. Ed. 2d 1218 (2010), to
answer the question “[w]hether the Federal Arbitration
Act preempts States from conditioning enforcement of
an arbitration agreement on the availability of particular
procedures—here, class-wide arbitration-—when those
procedures are not necessary to ensure that the parties
to the arbitration agreement are able to vindicate their
claims.” The underlying decision in AT&T held that class
action waiver provision in a consumer adhesion contract
was unconscionable under California law.”?

In addition, shortly after deciding S tolt-Nielsen, the

Supreme court granted certiorari and vacated the Second

Circuit’s decision in In re American Express Merchants’
Litigation, 554 F.3d 300 (2d Cir. 2009) for further consid-
eration in light of Stolt-Nielsen.” In American Express, the
Second Circuit had decided that whether a class action
waiver is enforceable under the FAA is for the court to
decide and that the class action waiver in the contract at
issue (an adhesion contract between American Express

and its merchants) was inconsistent with the FAA be-
cause it left the merchants with no reasonable remedy for
Sherman Act violations.” The Second Circuit’s further
consideration of this issue in light of Stolt-Nielsen and any
subsequent review by the Supreme Court may be instruc-
tive regarding the application of Stolt-Nielsen to adhesion
contracts.®

C. Rent-a-Center, West, Inc, v. Jackson

Rent-a-Center, West, Inc. v. Jackson, No. 09-497, 2010
U.S. LEXIS 4981 (2010) held that in an arbitration agree-
ment providing that arbitrability is to be resolved by the
arbitrators, an unconsionability argument against the
arbitration agreement must be decided by the arbitrators
unless the challenge is to the clause specifically delegating
arbitrability to the arbitrators.®

Rent-a-Center arose from an employment discrimi-
nation suit brought in the District of Nevada by an
employee, Jackson, against his former employer.” The
employer, Rent-a-Center moved to dismiss the proceed-
ings under FAA § 3 and to compel arbitration pursuant
to FAA § 4 based upon a “Mutual Agreement to Arbitrate
Claims” (“arbitration agreement”) that the employee had
signed as a condition of his employment.” The arbitra-
tton agreement accompanied a separate employment
agreement but it was solely an arbitration agreement and
did not contain other terms unrelated to arbitration.” The
arbitration agreement provided broadly for arbitration
of all claims related to Jackson’s employment, including
discrimination, claims and provided that the arbitrator
would have exclusive jurisdiction to resolve any dispute
related to “applicability, enforceability or formation” of
the agreement . '

Jackson opposed Reni-a-Center’s motion on the
ground that the arbitration agreement was unconscio-
nable.5! The district court granted Rent-a-Center’s motion
to dismiss the suit on the ground that the arbitration
agreement gave exclusive authority to decide whether
the agreement is enforceable to the arbitrator.5? The Ninth
Circuit reversed on the question of the delegation of the
enforceability decision to the arbitrator and remanded to
the district court for determination of those of Jackson’s
unconscionability arguments that had not been addressed
by the district court.

The Supreme Court reversed the Ninth Circuit on ar-
bitrability, relying on the Prima Paint line of cases holding
that a challenge to the specific validity of the agreement to
arbitrate is for the court to decide but that a challenge to
the general validity of an agreement including an arbitra-
tion clause can be delegated to the arbitrators.®® The Su-
preme Court’s decision in Rent-a-Center arguably expands
the Prima Paint rule by applying it to differentiate among
clauses in an agreement that itself addressed only arbitra-
tion. The Supreme Court held that, under the reasoning of
Prima Paint, Jackson’s challenge to the arbitration agree-
ment should go to the arbitrators unless the challenge
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was specifically directed to the delegation clause which
provided that the arbitrators would assess enforceability
of the arbitration agreemer‘tt.64

Justice Stevens dissented, joined by Justices Gins-
burg, Breyer and Sotomayor. justice Stevens argued in
his dissent that the issue raised by Jackson was whether
there was a valid arbitration agreement, an issue that
should be decided by the courts.®® Justice Stevens also ar-
gued that under First Options of Chicago v. Kaplan, 514 U.5.
939 (1995) the court should determine arbitrability unless
the parties clearly and unmistakably intended to submit
arbitrability to the arbitrator.®® Under this line of author-
ity, according to Justice Stevens, where a party raises a
good faith challenge to the arbitration agreement, it is
difficult to say that the parties clearly and unmistakably
agreed to submit the arbitrability question to the arbitra-
tors.?” The dissent’s view is that the unconscionability
claim undermines any suggestion that Jackson “clearly

" and unmistakably” delegated the arbitrability question.®®
Justice Stevens also, while criticizing Prima Paint, argues
that, under Prima Paint, a validity challenge to a stand-
alone arbitration agreement should always be decided by
the court.®

D. Granite Rock Co. v. International Brotherhood of
Teamsters

Granite Rock Co. v. International Brotherhood of Team-
sters, No. 08-1214, 2010 U.S. LEXIS 5255 (2010) addresses
the arbitrability of certain claims brought against a local
union and its international parent organization for dam-
ages arising out of a strike.”” In particular, the decision
concerns the arbitrability of a dispute over the ratification
date of the collective bargaining agreement containing
the arbitration clause.”! :

Granite Rock is a concrete and building materials
company that employs approximately 800 employees
under a variety of union labor contracts.” One of those
unions is the International Brotherhood of Teamsters, Lo-
cal 287.7® Granite Rock and the Teamsters local had been
party to a collective bargaining agreement that expired
in April 2004 and, after negotiations for a new agreement
failed, the union called a strike.”* The strike continued
until July 2, 2004 when the parties reached agreement on
a new collective bargaining agreement containing a no-
strike clause.”S At the time the parties reached agreement
on the new collective bargaining agreement, they had not
agreed on a back-to-work or hold-harmless agreement
for the strike prior to the new agreement, and the par-
ent union, The International Brotherhood of Teamsters,
instructed the local workers not to return to work until
a hold-harmless agreement was in place.”® Granite Rock
took the position that this continued strike was a viola-
tion of the no-strike clause in the new collective bar-
gaining agreement and sued the local and international
unions in district court for damages and an injunction
against the strike.”” On August 22, the local union rati-
fied the new collective bargaining agreement and the

local union members returned to work before the injunc-
tion motion could be heard.”® Nonetheless, Granite Rock
pressed its claim for damages.”

Granite Rock argued that the strike regarding the
hold-harmless issue violated the July 2 collective bar-
gaining agreement’s no-strike clause and that the hold-
harmless dispute was an arbitrable issue.* The unions
opposed the complaint on the ground that the new cal-
lective bargaining agreement was not properly ratified on
July 2 and thus the no-strike clause was ineffective.®! The
district court held that the issue of the ratification date
was for the court, not an arbitrator, fo decide and submit-
ted the question to a jury, which in turn found that the
collective bargaining agreement had been ratified on July
282 The Ninth Circuit reversed the jury’s verdict on the
ground that the ratification date was not a proper subject
for judicial resolution because the arbitration clause cov-
ered the related strike claims and because national policy
favoring arbitration supported a resolution in favor of
arbitrability.®

The Supreme Court held that the resolution of the
ratification date issue should have been for the court.®
The Court pointed out that the issue in dispute was not
whether, but when an agreement to arbitrate had been
entered.® The Court also noted that the parties had
agreed that it was appropriate for the district court to
decide whether the ratification dispute is arbitrable.8 The
Supreme Court stated the following principle:

[Clourts should order arbitration of a
dispute only where the Court is satisfied
that neither the formation of the parties’
arbitration agreement nor (absent a valid
provision specifically committing such
disputes to an arbitrator) ifs enforce-
ability or applicability to the dispute is
in issue. Where a party contests either or
both matters, ‘the court’ must resolve the
disagreement.””

Based upon this principle, the Supreme Court rejected
the general presumption in favor of arbitration unless the
court is already persuaded that the parties’ arbitration
agreement was validly formed and covered the dispute at
issue.®® Thus, according to the majority opinion, in both
FAA and labor cases, the presumption of arbitrability
should only be applied where a validly formed and
enforceable arbitration agreement is ambiguous about
whether it covers the dispute at hand and where the
presumption is not rebutted.®?

The Supreme Court, addressing the merits, concluded
that the ratification question was for the court because it
related to the arbitration demand in such a way that the
district court was required to decide the ratification date
in order to determine arbitrability.”® The Court pointed
out that the collective bargaining agreement’s arbitra-
tion clause extended only to disputes “arising under” the
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agreement and did not explicitly extend to disputes re-
garding the agreement’s formation.*! The Supreme Court
held that the “arise under” language was, in fact, not
sufficiently broad to include the ratification date dispute
and also held that the collective bargaining agreement’s
prerequisites to arbitration, which include mandatory
mediation, foreclose a reading of the arbitration require-
ment as applicable to the dispute.”?

Justice Sotomayor, joined by Justice Stevens, dis-
sented regarding the arbitrability of the ratification date
issue.® According to the dissent, the ratification date
dispute was a dispute “arising under” the collective bar-
gaining agreement and that, because the new collective
bargaining agreement provided that it was retroactive fo
May 1, 2004, the date on which the agreement was rati-
fied does not determine the arbitrability of the dispute.*

o ko ¥

The coming term may bring more interesting arbitra-
tion related decisions. AT&T v. Concepeion, on which the
Supreme Court has accepted certiorari, will likely add
further to the Supreme Court’s developing law regard-
ing class-action in arbitration.*® In addition, the Supreme
Court has requested the views of the Solicitor General
regarding whether it should grant certiorari in Louisiana
Safety Ass’n of Timbermen-Self Insurer’s Fund v. Certain Un-
derwriters at Lloyds, London, 2010 U.S. LEXIS 3980 which
addresses whether Chapter 2 of the FAA is subject to the
anti-preemption provisions of the McCarran-Ferguson
Act, a law designed to leave the regulation of the insur-
ance business to the states.%
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such a tort claim, the majority opinion appears to leave the door
open for such claims if a proper record were established. Id.

2010 U.S. LEXIS 5255 at *12.
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2010 U.S. LEXIS 5255 at *15.

1.

2010 U.S. LEXIS 5255 at *17.
2010 U.S. LEXIS 5255 at *17-18.
2010 U.S. LEXIS 5255 at *41-42.
2010 U.S. LEXIS 5255 at *19-20.
2010 U S. LEXIS 5255 at *21.

2010 U.S. LEXIS 5255 at *24. (emphasis in the original; citations
omitted). .

2010 U.S. LEXIS 5255 at *25.
2010 11.5. LEXIS 5255 at *27.
2010 U.S. LEXIS 5255 at *32-33.
Id.

2010 U.S. LEXIS 5255 at *39. This holding may present a new
ground of attack against arbitrability of numerous issues arising
in commercial arbitration agreements having “step-clauses” that
impose procedural prerequisites before an arbitration can be
commenced.

2010 U.S. LEXIS 5255 at *51-58.
2010 U.S. LEXIS 5255 at *54-55. The Court’s opinion dismisses the

retroactivity argument as untimely raised. 2010 U.S. LEXIS 5255 at
*36-37.

176 L. Ed. 2d 1218 (2010).

For a more complete discussion of this case, see William J. T.
Brown, Clash of the New York Convention with the McCarran-
Ferguson Act: Can State Insurance Law Ban Arbitration of International

Insurance Disputes?, New York Dispute Resolution Lawyer Vol. 3,
No. 1 (2010},
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